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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Part  2204 

Rules  Implementing  the  Equal  Access 
to  Justice  Act 

agency:  Occupational  Safety  and 
Health  Review  Commission. 
action:  Adoption  of  interim  rules  and 
request  for  comments. 

summary:  The  Equal  Access  to  Justice 
Act,  Pub.  L  96-481, 94  Stat  2325  (1980) 
(“EAJ  Act”),  authorizes  agencies  that 
conduct  adversary  adjudications  to 
award  attorney  fees  and  other  litigation 
expenses  to  certain  parties  other  than 
the  United  States  that  prevail  in  such 
adjudications.  The  EAJ  Act  also  requires 
agencies  that  conduct  adversary 
adjudications  to  establish  procedures 
for  the  submission  and  consideration  of 
applications  for  the  award  oHees  and 
other  expenses.  The  Occupational 
Safety  and  Health  Review  Commission 
("Commission”)  now  adopts,  on  an 
interim  basis,  rules  establishing  such 
procedures.  The  Commission  also  seeks 
public  comments  on  these  interim  rules. 
dates:  The  interim  rules  take  effect  on 
October  1, 1981.  Comments  on  the 
interim  rules  must  be  received  by 
December  1, 1981. 

ADDRESS:  Submit  comments  to  Jonathan 
R.  Ross,  Acting  Associate  General 
Counsel,  Occupational  Safety  and 
Health  Review  Commission,  1825  K 
Street,  N.W.,  Suite  4(K),  Washington, 

D.C.  20006. 

FOR  FURTHER  INFORMATION  CONTACT: 

Acting  Associate  General  Counsel 
Jonathan  R.  Ross  at  the  above  address; 
telephone  (202)  634-7965. 
SUPPLEMENTARY  INFORMATION:  The 
Administrative  Conference  of  the  United 
States  ("ACUS”)  is  charged  with 
coordination  of  the  procedural  rules 
adopted  by  various  agencies  to 
implement  the  EAJ  Act.  To  carry  out  this 
responsibility,  ACUS  issued  model  rules 
implementing  the  EAJ  Act  (46  FR  32900, 
June  25, 1981),  after  receiving  public 
comment  on  draft  model  rules.  (46  FR 
15895,  March  10, 1981).  The 
Commission's  rules  implementing  the 
EAJ  Act  are  based  on  the  model  rules 
issued  by  ACUS.  Since  the  preamble  to 
the  draft  model  rules  explained  their 
formulation  and  the  preamble  to  the 
final  model  rules  summarized  and 
responded  to  the  public  comments 
submitted  concerning  the  draft  rules,  the 
Commission  does  not  repeat  here  Uie 
rationale  of  the  model  rules.  Rather,  we 
note  where  our  rules  differ  from  the 


model  rules  and  explain  signiflcant 
provisions,  as  follows: 

1.  The  Commission’s  rules  constitute 
Part  2204  of  29  CFR.  They  are  divided 
into  three  subparts,  as  are  the  model 
rules,  and  maintain  the  same  numbering 
and  sequence  with  the  following 
exceptions: 

a.  The  Commission's  rules  insert  a 
definitions  provision  at  §  2204.102, 
which  does  not  appear  in  the  model 
rules.  Also,  the  Commission’s  rules  omit 
model  rules  §  0.107,  "Rulemaking  on 
maximum  rates  for  attorney  fees,”  and 
S  0.108,  “Awards  against  other 
agencies.”  The  revised  numbering  ' 
causes  Commission  rules  §§  2204.103- 

2204.107  to  correspond  to  model  rules 
§§  0.102-0.106,  respectively,  and 
Commission  rule  §  2204.108  to 
correspond  to  model  rule  §  0.109. 

b.  The  Commission  rule  corresponding 
to  model  rule  §  0.204,  "When  an 
application  may  be  i^ed,”  does  not 
appear  in  subpart  B  but  rather  is 
inserted  in  subpart  C  as  §  2204.302. 
Therefore,  Commission  rules 

§§  2204.303-2204.309  correspond  to 
model  rule  §§  0.302-0.308,  respectively, 
and  Commission  rule  §  2204.311 
corresponds  to  model  rule  §  0.310. 

Model  rule  §  0.309,  “Judicial  review,”  is 
omitted  from  the  Commission’s  rules, 
and  a  new  provision,  "Waiver,”  appears 
as  Commission  rule  §  2204.310. 

2.  Sections  2204.101,  2204.105(a),  and 

2204.108  use  the  terms  "attorney  or 
agent  fees”  where  the  corresponding 
sections  of  the  model  rules  use  only 
"attorney  fees.”  References  to  agent  fees 
are  included  because  the  EAJ  Act 
authorizes  award  of  fees  for  both 
attorneys  and  agents,  and  parties  in 
proceedings  before  the  Commission  may 
be  represented  by  individuals  who  are 
not  attorneys.  See  §  2200.22. 

3.  A  definitions  provision,  not  present 
in  the  model  rules,  appears  as  §  2204.102 
and  defines  the  terms  “agent,” 
“Commission,”  “EAJ  Act,”  “judge,”  and 
“Secretary.” 

4.  Section  2204.104,  “Proceedings 
covered,”  is  modified  and  simplified 
from  model  rule  §  0.103  and  identifies 
the  specific  proceedings  before  the 
Commission  that  are  covered  by  the  EAJ 
Act.  Incorporation  of  paragraphs  (b)  and 
(c)  of  model  rule  §  0.103  into  Ae 
Commission  rules  is  not  necessary, 
because  it  is  clear  which  Commission 
proceedings  are  covered  by  the  EAJ  Act. 

5.  In  §  2204.105,  “Eligibility  of 
applicants,”  the  second  sentence  of 
paragraph  (a)  uses  the  language 
“satisfies  the  conditions”  rather  than  the 
language  “meets  all  conditions,”  which 
is  used  in  the  corresponding  model  rule, 
S  0.104(a).  This  wording  change  is  to 
clarify  that  an  applicant  need  satisfy 


only  one  of  the  alternative  eligibility 
requirements  of  §  2204.105(b),  not  all  of 
them. 

6.  In  §  2204.105(b),  the  order  of 
paragraphs  is  altered  from  that  of  the 
corresponding  model  rule,  S  0.104(b). 

The  paragraph  corresponding  to 

$  0.104(b)(1)  appears  as  §  2204.105(b)(5), 
and  the  paragraphs  corresponding  to  , 

§  0.104(b)(2)-(b)(5)  appear  as 
§  2204.105(b)(l)^b)(4).  These  provisions 
are  reeuranged  because  it  is  expected 
that  the  paragraph  corresponding  to 
model  rule  §  0.104(b)(1)  is  unlikely  to 
have  frequent  application  in 
Commission  proceedings;  therefore,  it  is 
not  listed  first  in  §  2204.105(b). 

7.  Section  2204.105(b)(4)  uses  the 
wording  “employs  not  more  than  500 
employees”  rather  than  the  wording  of 
model  rule  §  0.104  “with .  .  .  not  more 
than  500  employees.”  The  purpose  of 
this  change  is  to  make  clear  that  the 
eligibility  of  a  party  such  as  a  union  that 
applies  for  an  award  is  not  affected  by 
the  number  of  employees  it  has  as 
members  but  rather  the  number  of 
employees  the  applicant  employs.  The 
term  “employs”  also  is  used  in 

§  2204.105(b)(1)  to  maintain  parallel 
construction. 

8.  In  §  2204.105(d)  the  word  “only”  is 
added  after  the  phrase  “sole  owner  of 
an  unincorporated  business”  to  clarify 
that  an  applicant  who  owns  an 
unincorporated  business  is  classified  as 
an  “individual”  only  if  the  issues  on 
which  the  applicant  prevails  are  related 
primarily  to  personal,  rather  than 
business,  interests.  Thus,  it  is  quite 
unlikely  that  a  contesting  employer  in  a 
Commission  proceeding  who  is  the  sole 
owner  of  an  unincorporated  business 
could  avoid  the  eligibility  limit  on 
number  of  employees  for  applicants  by 
seeking  classification  as  an  individual 
under  §  2204.105(b). 

9.  Section  2204.105(e)  adopts  without 
alteration  the  defiinition  of  “employee” 
for  use  in  determining  eligibility  that 
appears  in  model  rule  S  0.104(e).  The 
Commission  rule  does  not  use  Ae 
definition  of  “employee”  provided  by 
section  3(6),  29  U.S.C.  652(6),  of  the 
Occupational  Safety  and  Health  Act  of 
1970  pOSH  Act”),  even  though  that 
definition  applies  to  the  subject  matter 
of  the  cases  before  the  Commission.  The 
OSH  Act  definition  of  employee  is 
interpreted  liberally  to  effectuate  the 
remedial  purposes  of  the  OSH  Act,  see, 
e.g.,  SB’S  Diving  Co..  80  OSAHRC  85/ 
D3,  8  BNA  OSHC  2041, 1980  CCH  OSHD 
^24,742  (No.  77-4234, 1980);  Griffin  B 
Brand  of  McAllen,  Inc.,  78  OSAHRC  48/ 
C13,  6  BNA  OSHC  1702, 1978  CCH 
OSHD  122,829  (No.  14801, 1978),  and 
arguably  is  broader  than  the  definition 
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in  §  2204.105(e).  Use  of  an  expansive 
definition  of  “employee”  in  l^}  Act 
proceedings  could  result  in  more 
applicants  being  found  ineligible  than 
otherwise  would  be  the  case.  This 
outcome  would  tend  to  thwart  the  EA) 
Act’s  purpose  of  diminishing  the 
deterrent  effect  that  attorney  fees  and 
other  litigation  expenses  have  on  small 
businesses  and  other  small  entities 
defending  against  governmental  action. 
Therefore,  it  is  more  appropriate  to 
adopt  the  model  rules’  dehnition  of 
“employee.” 

10.  Paragraphs  (f)  and  (g)  otmodel 
rule  §  0.104  do  not  appear  in  the 
corresponding  Commission  rule, 

§  2204.105.  The  Commission  prefers  to 
address  on  a  case-by-case  basis  the 
issue  addressed  by  §  0.104(f),  i.e.,  when 
to  aggregate  the  n^t  worth  and  number 
of  employees  of  the  applicant  with  those 
of  other  entities  that  control,  or  are 
controlled  by,  the  applicant.  Paragraph 
(g)  of  §  0.104,  concerning  applicants 
representing  entities  that  would  be 
ineligible,  is  omitted  because  such  a 
situation  is  unlikely  to  arise  in 
Commission  proceedings.  The 
Commission  particularly  invites 
comment  on  whether  the  net  worth  and 
number  of  employees  of  applicants 
should  or  should  not  be  determined  by 
aggregating  the  net  worth  and  number  of 
employees  of  organizations  affiliated 
with  the  applicant  on  the  terms  set  out 
in  the  model  regulations  of  the  ACUS. 

11.  Paragraph  (a)  of  §  2204.106, 
“Standards  for  awards,”  permits  an 
award  of  fees  and  expenses  for  a  party 
that  prevails  in  a  “discrete  substantive 
portion”  of  a  proceeding,  omitting  from 
the  corresponding  model  rule,  §  0.105(a), 
the  requirement  that  the  portion  on 
which  the  party  prevails  be  “signfficant” 
as  well  as  “discrete.”  A  similar  change 
is  made  in  §  2204.302(a).  The  issue  of 
whether  a  particular  portion  of  a  case 
before  the  Commission  is  “significant”  is 
a  relative  matter  and  one  that  sheds 
little  light  on  whether  the  award  of  fees 
and  expenses  incurred  in  litigating  that 
portion  is  warranted.  If  a  party  prevails 
in  a  “discrete  substantive  portion”  of  a 
Commission  proceeding,  that  should  be 
a  matter  sufficient  for  an  award, 
assuming  the  other  requirements  of  the 
EAJ  Act  are  met.  For  example,  if  the 
Secretary  secures  the  affirmance  of  two 
items  contained  in  a  three-item  citation, 
while  the  contesting  employer  persuades 
the  Commission  to  vacate  ffie  third  item, 
the  latter  item  is  a  “discrete  substantive 
portion”  of  the  proceeding  as  to  which 
the  employer  may  seek  an  award  of  fees 
and  expenses. 

12.  Section  2204.106(b)  divides 
corresponding  model  rule  §  0.105(b)  into 


two  sentences  to  clarify  that  no  award, 
rather  than  a  reduced  award,  should  be 
made  if  special  circumstances  make  an 
award  unjust. 

13.  The  first  two  sentences  of 
paragraph  (b)  of  §  2204.107,  “Allowable 
fees  and  expenses,”  are  revised  from  the 
corresponding  model  rule,  §  0.106(b),  so 
that  they  are  phrased  affirmatively. 

Also,  a  clause  is  added  to  the  first 
sentence  to  note  that  the  Commission  by 
regulation  may  increase  the  maximum 
hourly  rate  that  may  be  awarded  for 
attorney  or  agent  fees.  Additionally, 
model  rule  §  0.106(b)  contemplates  that 
the  rule  will  state  the  maximum  rate  that 
an  agency  may  pay  expert  witnesses; 
however,  §  2204.107(b)  does  not  specify 
a  rate,  since  that  is  a  matter  within  the 
purview  of  the  Secretary  of  Labor. 

14.  Model  rule  §  0.107,  “Rulemaking  on 
maximum  rates  for  attorney  fees,”  does 
not  appear  in  the  Commission  rules. 
Since  fiequent  rulemaking  on  this 
subject  is  not  foreseen,  a  formal  rule 
concerning  it  is  not  deemed  necessary. 

15.  Section  0.108  of  the  model  rules, 
“Awards  against  other  agencies,”  does 
not  appear  in  the  Commission  rules.  It  is 
duplicative  of  §§  2204.101,  2204.104, 
2204.106,  2204.311,  and  other  sections 
that  make  clear  these  rules  contemplate 
awards  by  the  Commission  against  the 
Department  of  Labor,  a  separate  agency. 

16.  Section  2204.108,  “Delegation  of 
authority,”  is  revised  from  the 
corresponding  model  rule,  §  0.109,  in 
terms  specifically  applicable  to 
Commission  proceedings. 

17.  In  §  2204.201,  “Contents  of 
application,”  the  third  sentence  does  not 
contain  the  introductory  clause,  “Unless 
the  applicant  is  an  individual.”  which 
appears  in  the  corresponding  model  rule, 
§  0.201(a).  It  is  not  expected  that 
individuals  often  will  be  applicants  in 
proceedings  before  the  Commission, 
and,  when  individuals  are  applicants,  it 
is  not  detrimental  for  the  third  sentence 
of  paragraph  (a)  to  apply  to  them. 

18.  In  §  2204.201(b),  the  second 
parenthesis  in  the  first  sentence  does 
not  contain  the  phrase  “including  their 
affiliates,”  that  appears  ill  the 
corresponding  model  rule,  §  0.201(b). 
Additionally,  in  paragraph  (a)  of 

§  2204.202,  “Net  worth  exhibit.”  the 
phrases  “and  any  affiliates”  and  “and 
its  affiliates”  are  omitted  fi:om  the  first 
and  second  sentences,  respectively, 
although  the  corresponding  model  rule, 

§  0.202(a),  contains  thesa  phrases.  'These 
omissions  are  made  necessary  by  the 
omission  of  paragraph  (f),  concerning 
aggregation  of  applicants  with  their 
affiliates,  firom  §  2204.105. 

19.  The  first  sentence  of  §  2204.202(a) 
employs  the  term  "shall,”  rather  than 


the  term  “must,”  whidi  is  used  in  model 
rule  §  0.202(a). 

20.  Paragraph  (b)  of  {  2204.202  varies 
fi'om  model  rule  §  0.202(b)  in  that  it  is 
divided  into  paragraphs  (1)  and  (2)  and 
the  first  sentence  is  reworded  to  use  the 
term  “shall,”  rather  than  “must.” 

21.  Model  rule  §  0.204,  “When  an 
application  may  be  filed,”  does  not 
appear  in  subpart  B.  A  Commission  rule 
corresponding  to  this  model  rule 
appe£irs  instead  as  the  second  section  of 
subpart  C,  S  2204.302,  because  it  fits 
more  logically  at  that  location. 

22.  Commission  rule  $  2204.301,  “Filing 
and  service  of  documents,”  is  modified 
slightly  fit)m  the  corresponding  model 
rule,  §  0.301.  Section  2204.301  uses  the 
wording  “and  any  other  pleading”  rather 
than  the  wording  employed  by  §  0.301, 
“or  other  pleading.”  The  rule  also 
incorporates  the  provisions  of 
Commission  rules  §§2200.7  and  2200.8 
concerning  service  and  filing, 
respectively.  Under  the  latter  rule,  an 
application  for  an  award  and  related 
pleadings  or  dociunents  are  to  be  filed 
with  the  administrative  law  judge 
(“judge”)  when  the  case  as  to  which  the 
application  is  filed  is  before  a  judge. 

Any  application  or  related  pleading  or 
document  filed  after  the  judge  issues  his 
decision  in  the  case  is  to  be  filed  with 
the  Executive  Secretary  of  the 
Commission. 

23.  Commission  rule  §  2204.302, 

“When  an  application  may  be  filed,”  is 
modified  firom  correspondiing  model  rule 
§  0.204.  Section  2204.302  contemplates  in 
paragraph  (a)  that  an  application  for  an 
award  may  be  filed  whenever  an 
applicant  prevails  in  a  proceeding  or  in 
a  discrete  substantive  portion  of  a 
proceeding.  If  a  party  petitions  for 
Commission  review  of  a  judge’s  decision 
as  to  which  a  fee  application  has  been 
filed,  or  if  the  Commission  directs 
review  of  such  a  decision,  paragraph  (b) 
of  §  2204.302  provides  that  proceedings 
concerning  the  fee  application  are 
stayed  until  there  is  a  final  Commission 
disposition  of  the  case.  The  purpose  of 
paragraph  (b)  is  to  prevent  the  waste  of 
resources  of  the  parties  and  the  judge 
that  would  occur  if  the  fee  application 
were  litigated  and  resolved  and 
subsequently  the  judge’s  decision  as  to 
which  the  awend  was  sought  was 
vacated  or  reversed  by  the  Commission. 
The  Commission  particularly  invites 
comments  as  to  whether  other 
procedures  than  those  stated  herein 
would  better  afford  to  the  prevailing 
party  the  most  efficient  and  fastest 
payment  of  fees.  For  instance, 
alternative  procedures  could  include 
pleading  and  discovery  with  respect  to 
eligibility  requirements  concurrent  with 
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the  underlying  OSH  Act  proceedings. 

The  Commission  also  invites  opinions  as 
to  whether  the  stay  provisions  as 
provided  for  in  §  2204.302(b]  should  be 
modifled  or  eliminated. 

24.  If  a  petition  for  court  of  appeals 
review  is  filed  concerning  a  Commission 
decision  as  to  which  a  fee  award  has 
been  sought,  paragraph  (c)  of  §  2204.302 
provides  that  the  fee  application  be 
dismissed.  Paragraph  (cl-is  made 
necessary  by  the  EAJ  Act's  provision  at 
5  U.S.C.  504(c)(l],  which  provides  that  if 
a  court' reviews  the  underlying  decisions 
of  the  agency  adversary  adju^cation,  a 
fee  award  may  be  made  only  by  the 
court.  The  EA}  Act’s  provision  at  28 
U.S.C.  2412(d)(3)  authorizes  the  court  to 
make  such  an  award.  28  U.S.C. 
2412(d)(1)(B)  provides  that  an 
application  for  a  fee  award  by  the  court 
shall  be  submitted  to  the  court.  Thus,  a 
fee  application  previously  submitted  to 
the  Commission  is  not  si^ficient  for  that 
purpose. 

25.  Paragraph  (d)  of  §  2204.302  defines 
the  date  of  final  Commission 
disposition.  This  is  significant  for 
paragraphs  (a)  and  (b),  both  of  which 
make  reference  to  final  Commission 
disposition.  In  particular,  paragraph  (a) 
reiterates  the  statutory  provision,  set 
forth  at  5  U.S.C.  504(a)(2),  that  a  party 
may  file  an  application  for  an  award  as 
long  as  thirty  days  after  the 
Commission’s  final  disposition  as  to 
which  the  award  is  sought.  It  is 
noteworthy  that,  by  providing  for  the 
filing  of  an  application  as  long  as  thirty 
days  after  final  disposition  of  the 
underlying  case,  the  EA)  Act 
necessarily,  though  implicitly,  grants 
jurisdiction  to  the  Commission  to 
entertain  applications  filed  after  the 
Commission’s  decision  as  to  which  an 
award  is  sought  has  become  final. 

26.  Paragraph  (a)  of  §  2204.303, 
“Answer  to  application,"  is  altered  from 
paragraph  (a)  of  the  corresponding 
model  rule,  §  0.302,  in  that  “shall"  rather 
than  “may”  is  used  in  the  first  sentence, 
thereby  making  the  Secretary’s  filing  of 
an  answer  mandatory.  Section 
2204.303(a)  omits  the  second  sentence  of 
model  rule  §  0.302(a),  which  provides 
that  failure  to  file  an  answer  within 
thirty  days  after  service  of  an 
application  may  be  treated  as  consent  to 

'  the  award  requested.  The  Commission 
invites  comments  as  to  whether  the 
omission  of  the  second  sentence  of  the 
model  rule  removes  an  effective 
sanction  which  aids  in  the  processing  of 
applications. 

27.  Paragraph  (a)  of  §  2204.307, 
“Further  proceedings,"  is  divided  into 
paragraphs  (1)  and  (2)  and  the  word 
“shall”  rather  than  “may”  is  used  in 
paragraph  (1).  The  first  sentence  of 


paragraph  (a)(2)  is  reworded  fi'om  the 
corresponding  language  in  model  rule 
§  0.306(a)  to  provide  that  the  judge  may 
order  “further  proceedings  as  necessary, 
including  discovery  and  an  evidentiary 
hearing.”  Because  this  rephrasing 
incorporates  the  concept,  expressed  in 
the  last  sentence  of  model  rule 
§  0.306(a),  that  further  proceedings  be 
held  “as  necessary,”  §  2204.307(a)(2) 
does  not  contain  that  sentence. 

28.  Section  2204.308,  “Decision,” 
revises  corresponding  model  rule  §  0.307 
to  require  judges’  decisions  to  accord 
with  §  2200.90,  the  rule  governing  judges’ 
decisions  in  cases  under  the 
Occupational  Safety  and  Health  Act. 

The  last  sentence  of  model  rule  §  0.307, 
which  addresses  awards  made  against 
more  than  one  agency,  is  omitted 
because  awards  in  Commission 
proceedings  are  to  be  made  only  against 
the  Secretary  of  Labor.  Also,  the  time 
limit  contained  in  the  model  rule  for  the 
issuance  of  decisions  on  applications  for 
award  is  omitted.  Judges  must  be  given 
discretion  to  efficiently  apply  their 
energies  to  the  most  pressing  matters 
before  them  and  must  cdlocate  their  time 
between  occupational  safety  and  health 
matters  and  applications  for  fee  awards. 
'Thus,  a  rigid  deadline  for  disposing  of 
fee  applications  would  be  inappropriate. 

29.  Section  2204.309,  “Commission 
review,”  is  modified  from  corresponding 
model  rule  §  0.308  so  that  Commission 
review  of  a  judge’s  decision  concerning 
a  fee  application  follows  the  same 
procedures  as  Commission  review  of  a 
judge’s  decision  concerning  an 
occupational  safety  and  health  matter. 

30.  Model  rule  §  0.309,  “Judicial 
review,”  is  omitted  fi:om  the 
Commission’s  rules.  Court  review  of  a 
Commission  decision  on  a  fee 
application  is  provided  by  the  EAJ  Act 
at  5  U.S.C.  504(c)(2).  Since  the 
Commission  lacks  authority  to  issue 
regulations  governing  the  procedures  of 
such  court  review,  the  Commission  rules 
do  not  address  this  subject. 

31.  Section  2204.310,  “Waiver,”  has  no 
analogue  in  the  model  rules.  Section 
2204.310  permits  the  Commission  to 
waive  provisions  of  its  rules  under 
certain  circumstances  set  forth  in  the 
rule. 

32.  Section  2204.311,  “Payment  of 
award,”  provides  that  payment  is  to  be 
sought  from  the  Secretary  of  Labor.  It 
omits  the  second  sentence  and  part  of 
the  first  sentence  of  the  corresponding 
model  rule,  §  0.310.  The  Commission 
lacks  authority  to  prescribe  the 
procedures  the  Secretary  is  to  follow  in 
processing  and  paying  awards,  which  is 
the  subject  addressed  by  the  omitted 
portion  of  the  model  rule.  It  would  be 


appropriate  for  the  Secretary  to  issue 
regulations  concerning  this  matter. 

For  the  reasons  set  out  in  the 
preamble  and  under  authority  granted 
by  5  U.S.C.  504(c)(1)  and  29  U.S.C.  661(f), 
the  Occupational  S^ety  and  Health 
Review  Commission  adopts  as  interim 
rules  29  CFR  Part  2204  as  follows: 

PART  2204— IMPLEMENTATION  OF 
THE  EQUAL  ACCESS  TO  JUSTICE  ACT 
IN  PROCEEDINGS  BEFORE  THE 
OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

Subpart  A— General  Provisions 

Sec. 

2204.101  Purpose  of  these  rules. 

2204.102  De^itions. 

2204.103  When  the  EA)  Act  applies. 

2204.104  Proceedings  covered. 

2204.105  Eligibility  of  applicants. 

2204.106  Standards  for  awards. 

2204.107  Allowable  fees  and  expenses. 

2204.108  Delegation  of  authority. 

Subpart  B — Information  Required  From 
Applicants 

2204.201  Contents  of  applicaton. 

2204.202  Net  worth  exUbit. 

2204.203  Documentation  of  fees  and 
expenses. 

Subpart  C— Procedures  for  Considering 
Applications 

2204.301  Piling  and  service  of  documents. 

2204.302  When  an  application  may  be  filed. 

2204.303  Answer  to  application. 

2204.304  Reply. 

2204.305  Comments  by  other  parties. 

2204.306  Settlement 

2204.307  Further  proceedings. 

2204.308  Decision. 

2204.309  Commission  review. 

2204.310  Waiver. 

2204.311  Payment  of  award. 

Audiority:  Sec.  203(c)(1),  Pub.  L.  96-481, 94 
Stat.  2325  (5  U.S.C.  504(c)(1)). 

Subpart  A— General  Provisiona 

§  2204.101  Purpose  of  these  rules. 

The  Equal  Access  to  Justice  Act,  Pub. 
L  96-481, 94  Stat.  2325  (1980),  provides 
in  5  U.S.C.  504  for  the  award  of  attorney 
or  agent  fees  and  other  expenses  to 
eligible  individuals  and  entities  who  are 
parties  to  certain  administrative 
proceedings  (called  “adversary 
adjudications”)  before  the  Occupational 
Safety  and  Health  Review  Commission. 
An  eligible  party  may  receive  an  award 
when  it  prevails  over  the  Secretary  of 
Labor,  unless  the  Secretary’s  position  in 
the  proceeding  was  substantially 
justified  or  special  circumstances  make 
an  award  unjust.  The  rules  in  this  part 
describe  the  parties  eligible  for  awards 
and  the  proceedings  that  are  covered. 
They  also  explain  how  to  apply  for 
awards  and  the  procedures  and 
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standards  that  the  Commission  uses  to 
make  awards. 

§2204.102  Definitions. 

For  the  purposes  of  this  part, 

(a)  The  term  “agent”  means  any 
person  other  than  an  attorney  who 
represents  a  party  in  a  proceeding 
before  the  Commission  pursuant  to 
§2200.22; 

(b)  The  term  “Commission”  means  the 
Occupational  Safety  and  Health  Review 
Commission; 

(c)  The  term  “EAJ  Act”  means  the 
Equal  Access  to  Justice  Act,  Pub.  L.  96- 
481,  94  Stat.  2325  (1980); 

(d)  llie  term  “judge”  means  an 
administrative  law  judge  appointed  by 
the  Commission  under  29  IJ.S.C.  661  (i); 

(e)  The  term  “OSH  Act”  means  the 
Occupational  Safety  and  Health  Act  of 
1970,  29  U.S.C.  651-678; 

(f)  The  term  “Secretary”  means  the 
Secretary  of  Labor. 

§2204.103  When  the  EAJ  Act  applies. 

The  EAJ  Act  applies  to  any  adversary 
adjudication  pending  before  the 
Commission  at  any  time  between 
October  1, 1981  and  September  30, 1984. 
This  includes  proceedings  begim  before 
October  1, 1981  if  Bnal  Commission 
action  hs  not  been  taken  before  that 
date,  and  proceedings  pending  before 
the  Commission  on  September  30, 1984, 
regardless  of  when  they  were  initiated 
or  when  final  Commission  action  occurs. 

§2204.104  Proceedings  covered. 

The  EAJ  Act  applies  to  adversary 
adjudications  before  the  Commission. 
These  are  adjudications  imder  5  U.S.C. 
554  and  29  U.S.C.  659(c)  in  which  the 
position  of  the  Secretary  is  represented 
by  an  attorney  or  other  representative, 
llie  types  of  proceedings  covered  are 
the  following  proceedings  under  section 
10(c).  29  U.S.C.  659(c).  of  the  OSH  Act: 

(a)  Contests  of  citations,  notifications, 
penalties,  or  abatement  periods  by  an 
employer; 

(b)  Contests  of  abatement  periods  by 
an  affected  employee  or  authorized 
employee  representative;  and 

(c)  Petitions  for  modification  of  the 
abatement  periods  by  an  employer. 

§  2204.105  Eligibility  of  applicants. 

(a)  To  be  eligible  for  an  award  of 
attorney  or  agent  fees  and  other 
expenses  imder  the  EAJ  Act,  the 
applicant  must  be  a  party  to  the 
adversary  adjudication.  The  term 
“party”  is  defined  in  5  U.S.C.  551(3).  The 
applicant  must  show  that  it  satisfies  the 
conditions  of  eligibility  set  out  in  this 
subpart  and  subpart  B. 

(b)  The  types  of  eligible  applicants  are 
as  follows: 


(1)  The  sole  owner  of  an 
unincorporated  business  who  has  a  net 
worth  of  not  more  than  $5  million, 
including  both  personal  and  business 
interests,  and  employs  not  more  than 
500  employees; 

(2)  A  charitable  or  other  tax-exempt 
organization  described  in  section 
501(c)(3)  of  the  Internal  Revenue  Code 
(26  U.S.C.  501(c)(3))  with  not  more  than 
500  employees; 

(3)  A  cooperative  association  as 
defined  in  section  15(a)  of  the 
Agricultural  Marketing  Act  (12  U.S.C. 
1141j(a))  with  not  Biore  than  500 
employees; 

(4)  Any  other  partnership,  corporation, 
association,  or  public  or  private 
organization  that  has  a  net  worth  of  not 
more  than  $5  million  and  employs  not 
more  than  500  employees;  and 

(5)  An  individual  with  a  net  worth  of 
not  more  than  $1  million. 

(c)  For  the  purpose  of  eligibility,  the 
net  worth  and  number  of  employees  of 
an  applicant  shall  be  determined  as  of 
the  date  the  notice  of  contest  was  filed, 
or.  in  the  case  of  a  petition  for 
modification  of  abatement  period,  the 
date  the  petition  was  received  by  the 
Commission  under  §  2200.34(d). 

(d) 'An  applicant  who  owns  an 
unincorporated  business  shall  be 
considered  as  an  “individual”  rather 
than  a  “sole  owner  of  cm  unincorporated 
business”  only  if  the  issues  on  which  the 
applicant  prevails  are  related  primarily 
to  personal  interests  rather  than 
business  interests. 

(e)  For  the  purpose  of  determining 
eligibility  under  the  EAJ  Act.  the 
employees  of  an  applicant  include  all 
persons  who  regularly  perform  services 
for  remuneration  for  the  applicant  under 
the  applicant’s  direction  and  control. 
Part-time  employees  shall  be  included 
on  a  proportional  basis. 

§  2204.106  Standards  for  awards. 

(a)  A  prevailing  applicant  may  receive 
an  awaM  for  fees  and  expenses  incurred 
in  connection  with  a  proceeding,  or  in  a 
discrete  substantive  portion  of  the 
proceeding,  unless  the  position  of  the 
Secretary  was  substantially  justified. 
The  burden  of  proof  that  an  award 
should  not  be  made  to  an  eligible 
prevailing  applicant  is  on  the  Secretary, 
who  may  avoid  an  award  by  showing 
that  his  position  was  reasonable  in  law 
and  fact. 

(b)  An  award  shall  be  reduced  or  - 
denied  if  the  applicant  has  unduly  or 
unreasonably  protracted  the  proceeding. 
An  award  shall  be  denied  if  special 
circumstances  make  an  award  unjust. 


§  2204.107  Allowable  fees  and  expenses. 

(a)  Awards  shall  be  based  on  rates 
customarily  charged  by  persons  engaged 
in  the  business  of  acting  as  attorneys, 
agents  and  expert  witnesses,  even  if  the 
services  were  made  available  without 
charge  or  at  a  reduced  rate  to  the 
applicant. 

(b)  An  award  for  the  fee  of  an 
attorney  or  agent  under  these  rules  shall 
not  exceed  $75.00  per  hour,  unless  the 
Commission  determines  by  regulation 
that  an  increase  in  the  cost  of  living  or  a 
special  factor,  such  as  the  limited 
availability  of  qualified  attorneys  or 
agents  for  Commission  proceedings, 
justifies  a  higher  fee.  An  award  to 
compensate  an  expert  witness  shall  not 
exceed  the  highest  rate  at  which  the 
Secretary  pays  expert  witnesses. 
However,  an  awa^  may  include  the 
reasonable  expenses  of  the  attorney, 
agent  or  witness  as  a  separate  item,  if 
the  attorney,  agent  or  witness  ordincuily 
charges  clients  separately  for  such 
expenses. 

(c)  In  determining  the  reasonableness 
of  the  fee  sought  for  an  attorney,  agent 
or  expert  witness,  the  Commission  shall 
consider  the  following: 

(1)  If  the  attorney,  agent  or  witness  is 
in  private  practice,  his  or  her  customary 
fee  for  similar  services,  or.  if  an 
employee  of  the  applicant  the  fully 
allocated  cost  of  Uie  services; 

(2)  The  prevailing  rate  for  similar 
services  in  the  community  in  which  the 
attorney,  agent  or  witness  ordinarily 
perform  services; 

(3)  The  time  actually  spent  in  the 
representation  of  the  applicant 

(4)  The  time  reasonably  spent  in  light 
of  the  difficulty  or  complexity  of  the 
issues  in  the  proceeding;  and 

'  (5)  Such  other  factors  as  may  bear  on 
the  value  of  the  services  provided. 

(d)  The  reasonable  cost  of  any  study, 
analysis,  engineeHng  report  test  project 
or  similar  matter  prepared  on  behalf  of  a 
party  may  be  awarded,  to  the  extent 
that  the  charge  for  the  service  does  not 
exceed  the  prevailing  rate  for  similar 
services,  and  the  study  or  other  matter 
was  necessary  for  preparation  of  the 
applicant’s  case. 

§  2204.108  Delegation  of  authority. 

The  Commission  delegates  to  each 
judge  authority  to  entertain  and,  subject 
to  §  2204.309,  take  final  action  on 
applications  for  an  award  of  fees  and 
expenses  arising  from  the  OSH  Act 
cases  that  are  assigned  to  the  judge 
under  section  12(j)  of  the  OSH  Act,  29 
U.S.C.  661  (i).  However,  the  Commission 
retains  its  right  to  consider  an 
application  for  an  award  of  fees  and 
expenses  without  assignment  to  a  judge 
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or  to  assign  such  an  application  to  a 
judge  other  than  the  one  to  whom  the 
underlying  OSH  Act  case  is  assigned. 
When  entertaining  an  application  for  an 
award  of  fees  and  expenses  pursuant  to 
this  section,  each  jud^  is  authorized  to 
take  any  action  that  the  Commission 
may  take  under  this  part,  with  the 
exception  of  actions  provided  in 
S  S  2204.309  and  2204.310. 

Subpart  B — Information  Required 
From  Applicants 

§  2204.201  Contents  of  appHcation. 

(a)  An  application  for  an  award  of 
fees  and  expenses  under  the  EA]  Act 
shall  identify  the  applicant  and  the 
proceeding  for  which  an  award  is 
sought.  The  application  shall  show  that 
the  applicant  has  prevailed  and  identify 
the  position  of  the  Secretary  that  the 
applicant  alleges  was  not  substantially 
justified.  The  application  also  shall  state 
the  number  of  employees  of  the 
applicant  and  describe  briefly  the  type 
and  purpose  of  its  organization  or 
business.' 

(b)  The  application  also  shall  include 
a  statement  that  the  applicant's  net 
worth  does  not  exceed  $1  million  (if  an 
individual)  or  $5  million  (for  all  other 
applicants).  However,  an  applicant  may 
omit  this  statement  if: 

(1)  It  attaches  a  copy  of  a  ruling  by  the 
Internal  Revenue  Se^ce  that  it 
qualifies  as  an  organization  described  in 
section  501(c)(3)  of  the  Internal  Revenue 
Code  (26  U.S.C.  501(c)(3))  or,  in  the  case 
of  a  tax-exempt  organization  not 
required  to  obtain  a  ruling  from  the 
Internal  Revenue  Service  on  its  exempt 
status,  a  statement  that  describes  the 
basis  for  the  applicant’s  belief  that  it 
qualifies  under  such  section;  or 

(2)  It  states  that  it  is  a  cooperative 
association  as  defined  in  section  15(a)  of 
the  Agricultural  Mariceting  Act  (12 
U.S.C.  1141j(a)). 

(c)  The  application  shall  state  the 
amount  of  fees  and  expenses  for  which 
an  award  is  sought. 

(d)  The  application  also  may  include 
any  other  matters  that  the  applicant 
wishes  the  Commission  to  consider  in 
determining  whether  and  in  what 
amount  an  award  should  be  made. 

(e)  The  application  shall  be  signed  by 
the  applicant  or  an  authorized  officer  or 
attorney  of  the  applicant.  It  also  shall 
contain  or  be  accompanied  by  a  written 
verification  under  oath  or  under  penalty 
of  perjury  that  the  information  provided 
in  the  application  is  true. 

§2204.202  Net  worth  exhibn. 

(a)  Each  applicant  except  a  qualified 
tax-exempt  organization  or  cooperative 
association  shi^  provide  with  its 


application  a  detailed  exhibit  showing 
t^  net  worth  of  the  applicant  as  of  the 
date  specified  by  §  2204.105(c).  The 
exhibit  may  be  in  any  form  convenient 
to  the  applicant  that  provides  full 
disclosure  of  the  applicant’s  assets  cuid 
liabilities  and  is  sufficient  to  determine 
whether  the  applicant  qualifies  under 
the  standards  in  tUs  part  The 
Commission  may  require  an  applicant  to 
file  additional  information  to  determine 
its  eligibility  for  an  award. 

(b)(1)  The  net  worth  exhibit  shall  be 
included  in  the  public  record  of  the 
proceeding  except  as  provided  in 
subsection  (b)(2)  of  this  section. 

(2)  An  applicant  that  objects  to  public 
disclosure  of  information  in  any  portion 
of  the  exhibit  and  believes  there  are 
legal  grounds  for  withholding  it  from 
disclosure  may  submit  that  portion  of 
the  exhibit  in  a  sealed  envelope  labeled 
“Confidential  Information,’’ 
accompanied  by  a  motion  to  withhold 
the  informaion  fi'om  public  disclosure. 
The  motion  shall  describe  the 
information  sought  to  be  withheld  and 
explain,  in  detail,  why  it  falls  within  one 
or  more  of  the  specific  exemptions  fi:t)m 
mandatory  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552(b)(l)-(9),  why  public  disclosure  of 
the  information  would  adversely  affect 
the  applicant,  and  why  disclosure  is  not 
required  in  the  public  interest.  'The 
material  in  question  shall  be  served  on 
the  Secretary  but  need  not  be  served  on 
any  other  party  to  the  proceeding.  If  the 
Commission  finds  that  the  information 
should  not  be  withheld  from  disclosure, 
it  shall  be  placed  in  the  public  record  of 
the  proceeding.  Otherwise,  any  request 
to  inspect  or  copy  the  exhibit  shall  be 
disposed  of  in  accordance  with  the 
Commission’s  procedures  under  the 
Freedom  of  Information  Act,  Part  2201. 

§  2204.203  Documentation  of  fees  and 
expenses. 

The  application  shall  be  accompanied 
by  full  dociimentation  of  the  fees  and 
expenses,  including  the  cost  of  any 
study,  analysis,  engineering  report,  test, 
project  or  similar  matter,  for  which  an 
award  is  sought.  A  separate  itemized 
statement  shall  be  submitted  for  each 
professional  firm  or  individual  whose 
services  are  covered  by  the  application, 
showing  the  hours  spent  in  connection 
with  the  proceeding  by  each  individual, 
a  description  of  the  specific  services 
performed,  the  rate  at  which  each  fee 
has  been  computed,  any  expenses  for 
which  reimbursement  is  sought,  the  total 
amount  claimed,  and  the  total  amount 
paid  or  payable  by  the  applicant  or  by 
any  other  person  or  entify  for  the 
services  provided.  The  Commission  may 
require  the  applicant  to  provide 


vouchers,  receipts,  or  other 
substantiation  for  any  expenses 
claimed. 

Subpart  C— Procedures  for 
Considering  Applications 

§  2204.301  Filing  and  service  of 
documents. 

An  application  for  an  award  and  any 
other  pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in 
accordance  with  §§  2200.7  and  2200.B, 
except  as  provided  in  §  2204.202(b)  for 
confidential  financial  information. 

§  2204.302  When  an  appication  may  be 
filed. 

(a)  An  application  may  be  filed 
whenever  an  applicant  has  prevailed  in 
a  proceeding  or  in  a  discrete  substantive 
portion  of  the  proceeding,  but  in  no  case 
later  than  thirty  days  after  the 
Commission’s  final  disposition  of  the 
proceeding. 

(b)  If  Commission  review  is  sought  or 
directed  of  a  judge’s  decision  as  to 
which  an  application  for  a  fee  aweurd 
has  been  filed,  proceedings  concerning 
the  award  of  fees  shall  be  stayed  until 
there  is  a  final  Commission  disposition 
of  the  case  and  the  period  for  seeking 
review  in  a  court  of  appeals  expires. 

(c)  If  review  of  a  Commission 
decision,  or  any  item  or  items  contained 
in  that  decision,  is  sought  in  the  court  of 
appeals  under  section  11  of  the  OSH 
Act,  29  U.S.C.  660,  an  application  for  an 
award  filed  with  the  Commission  with 
regard  to  that  decision  shall  be 
dismissed  under  5  U.S.C  554(c)(1)  as  to 
the  item  or  items  of  which  review  is 
sought.  If  the  petition  for  review  in  the 
court  of  appeals  is  thereafter 
withdrawn,  the  applicant  may  reinstate 
its  application  before  the  Commission 
within  thirty  days  of  the  withdrawal. 

(d)  For  purposes  of  this  section,  the 
date  of  final  disposition  is: 

(1)  The  date  on  which  the  order  of  the 
judge  disposing  of  the  case  becomes 
final  under  section  12(j)  of  the  OSH  Act, 
29  U.S.C.  661(i);  or 

(2)  The  date  on  which  die  order  of  the 
Commission  affirming,  modifying,  or 
vacating  the  Secretary’s  citation  or 
proposed  penalty  or  directing  other 
appropriate  relief  becomes  final  under 
section  10(c)  of  the  OSH  Act  29  U.S.C. 
659(c). 

§  2204.303  Answer  to  application. 

(a)  Within  30  days  after  service  of  an 
application,  the  Secretary  shall  file  an 
answer  to  the  application. 

(b)  If  the  Secretary  and  the  applicant 
believe  that  the  issues  in  the  fee 
application  can  be  settled,  they  may 
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jointly  nie  a  statement  of  their  intent  to 
negotiate  a  settlement.  The  filing  of  this 
statement  shall  extend  the  time  for  filing 
an  answer  for  an  additional  30  days, 
and  further  extensions  may  be  granted 
upon  request. 

(c)  The  answer  shall  explain  in  detail 
,  any  objections  to  the  award  requested 
and  identify  the  facts  relied  on  in 
support  of  the  Secretary’s  position.  If  the 
answer  is  based  on  any  alleged  facts  not 
already  in  the  record  of  the  proceeding, 
the  Secretary  shall  include  with  the 
answer  either  supporting  affidavits  or  a 
request  for  further  proceedings  under 
§  2204.307. 

§  2204.304  Reply. 

Within  15  days  after  service  of  an 
answer,  the  applicant  may  file  a  reply.  If 
the  reply  is  based  on  any  alleged  facts 
not  already  in  the  record  of  the 
proceeding,  the  applicant  shall  include 
with  the  reply  either  supporting 
affidavits  or  a  request  for  further 
proceedings  under  §  2204.307. 

§  2204.305  Comments  by  other  parties. 

Any  party  to  a  proceeding  other  than 
the  applicant  and  the  Secretary  may  file 
comments  on  an  application  within  30 
days  after  it  is  served  or  on  an  answer 
within  15  days  after  it  is  served.  A 
commenting  party  may  not  participate 
further  in  proceedings  on  the  application 
unless  the  Commission  determines  that 
the  public  interest  requires  such 
participation  in  order  to  permit  full 
exploration  of  matters  raised  in  the 
comments. 

§2204.306  SettietnanL 

The  applicant  and  the  Secretary  may 
agree  on  a  proposed  settlement  of  the 
award  before  final  action  on  the 
application,  either  in  connection  with  a 
settlement  of  the  underlying  proceeding. 


or  after  the  imderlying  proceeding  has 
been  concluded.  If  a  prevailing  party 
and  the  Secretary  agree  on  a  proposed 
settlement  of  an  award  before  an 
application  has  been  field,  the 
application  shall  be  filed  with  the 
proposed  settlement. 

§  2204.307  Further  proceedings. 

(a}(l]  The  determination  of  an  award 
shall  be  made  on  the  basis  of  the  written 
record  except  as  provided  in  subsection 
(a)(2)  of  this  section. 

(2)  On  request  of  either  the  applicant 
or  the  Secretary,  or  on  the  judge’s  own 
initiative,  the  judge  may  order  further 
proceedings  as  necessary,  including 
discovery  and  an  evidentiary  hearing. 

(b)  A  request  that  the  judge  order 
filler  proceedings  under  this  section 
shall  specifically  identify  the 
information  sought  or  the  disputed 
issues  and  shall  explain  why  the 
additional  proceedings  are  necessary  to 
resolve  the  issues. 

§  2204.308  Decision. 

The  preparation  and  issuance  of 
decision  shall  be  in  accordance  with 
§  2200.90.  Additionally,  the  judge’s 
decision  shall  include  written  findings 
and  conclusions  on  the  applicant’s 
eligibility  and  status  as  a  prevailing 
party  and  an  explanation  of  the  reasons 
for  any  differouce  between  the  amount 
requested  and  the  amount  awarded.  The 
decision  shall  also  include,  if  at  issue, 
findings  on  whether  the  Secretary’s 
position  was  substantiaUy  justified, 
whether  the  applicant  unduly  protracted 
the  proceedings,  or  whether  special 
drcumstances  make  an  award  unjust 

§  2204.309  Commission  review. 

Commission  review  shall  be  in 
accordance  with  §§  2200.91  and  2200.92. 
’The  applicant  the  Secretary,  or  both 


may  seek  review  of  the  judge’s  decision 
on  the  fee  application,  and  the 
Commission  may  grant  such  petitions 
for  review  or  direct  review  of  the 
decision  on  the  Commission’s  own 
initiative.  The  Commission  delegates  to 
each  of  its  members  the  authority  to 
order  review  of  a  judge’s  decision 
concerning  a  fee  application.  Whether  to 
review  a  decision  is  a  matter  within  the 
discretion  of  each  member  of  the 
Commission.  If  the  Commission  does  not 
direct  review,  the  judge’s  decision  on 
the  application  shall  become  a  final 
decision  of  the  Commission  30  days 
after  it  is  received  and  docketed  by  the 
Executive  Secretary  of  the  Commission. 
If  review  is  directed,  the  Commission 
shall  issue  a  final  decision  on  the 
application  or  remand  the  application  to 
the  judge  for  further  proceedings. 

§  2204.310  Waiver. 

After  reasonable  notice  to  the  parties, 
the  Commission  may  waive,  for  good 
cause  shown,  any  provision  contained  in 
this  part  as  long  as  the  waiver  is 
consistent  with  the  terms  and  purpose  of 
the  EAJ  Act. 

§2204.311  Payment  of  award. 

An  applicant  seeking  payment  of  an 
award  shall  submit  to  the  officer 
designated  by  the  Secretary  a  copy  of 
the  Commissi(Hi’s  final  decisuin  granting 
the  award. 

Signed  this  2Sth  day  of  September  1981. 
Robert  A.  Rowland, 

Chairman. 

Timodiy  F.  Cleary, 

Commissioner. 

Bertram  Robert  CottiDe, 

Commissioner. 
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